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Appendix A(4)

SUBJECT TO RULE OF EVIDENCE 408

CONFIDENTIAL AMENDMENT TO -
- CONFIDENTIALITRADE SECRET STIPULATION - -

This Ameridment to the Conﬁdentxel/ irade Secrat Staoulcaow Between AT
and U S WEzST ("Agresment” ), is hereby entared into by Qwsst Corporation |
{"Qwes!"), formerly known as U'S WEST, Inc., and Eschelon Telscom, Inc.
("Eschelon”), formerly known as Advanced. teleccmmumcetxons Inc., d/b/z Cady
Communications, Inc., Cady lelemanagement inc. AmencanTelephone
Technology, inc., Ei=ctro- Tel, Inc., and Intellecom, lnc {hereinafier refzrrad o

as the "Pariies” when referrad to jointly) on this 15th day of Novernb-r 2000
This ‘Amandment adds tarms io the Ceonfidential/Trads Secrét Stxpufauon
Between ATl and- U SWEST dated February 28,2000. The’ Parties
acknowledge the recitals and terms contained in the Connoent.elﬂrede Sacrat

tipulation Batwean ATI and U 'S WEST and sa2k {o resolve difarances which
existed batwean the Parties 25 of that date, and continue 2s of tha date of mx;
Agreement, including cuﬁerences relating to service quality.

L 4

ADDITIONAL RECITALS . | z

1. Dieputes havs arisen between the Parties as {o the effective date of
Eschealon’s ability to provida ssrvices through the unbundied network element .

("UNE") platform. Eschealon claims, that it was eligible to recelve plehorm retes as.
-of Marcn 1, 2000.

2. Qwest behaves thct Eschelon was una::le to provuoe servx es L
tnrough the unbund!ed network element pleuorm as of March 1 7000

3. In an attempt to unally resolve the issuasin dxspuLe and to avonc
dslay 2nd costly htngatlm the Parties volumeniy snter inito this: Conndentzal
-\greem=nt to resolve zll disputes, claims and controversies: between the Partnes
- as of the date of this’ Conﬁoenual Agreement that relate to the matters addressad

herain, and Eschelon releases Qwast from any clam; regarding the issuz as
descnoed herein.

'CONFIDENT!AL AGREEMENT

1. The Parties enterinto thxs Agreemsnt in consxderatlon for the terms
gascriped below, and Eschelon's release of any claims that can or could have
paen brought against Qwast because Eschslon was providing sarvices through
resale of finished services inst2ad of providing service through unbundied
natwork elements. Eschelon claims that it had the right to elect platform prices

as of March 1, 2000, while Qwest dxsasrees with Eschelon’s claim, as described
abova. :
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reprasantatives dadicatad to workmo with the Qwest account team or other

2. Esch

nelon agrees 10 purchase from Qwest, under this agreamant or
any othar agreemant between the par‘ur-s atleast $15 million {fifiezn million
doliars) of telecommunication services and products batween October 1, 2000
and September 30, 2001. In consideration for Eschelon's agreement toé make
such purchasas and for such other good and valuabls considaration s=t forn in
tnis agreement and documenied in Qweast's November 15, 2000 latter, Qwasi
agress to pay Eschelon $10 million by no lataer than Novembar 17, 2000 to
rasolve all issues, outstanding through the date of exacution of this agresment,
ralatad to the UNE-platiorm and switchad access.; Further Qwest will pay {0

. Eschelon tha revenua Qwsast blued to' IXCs at Qwest s esiablished switched

access rates for Eschélon platiorm end users for usage for the momb of Ociober
7000 Qwest will pay this amount to.Eschelon within 30 days of the date Qwest’
ceives WTN informaticn for Eschelon for all of October 2000. ‘For any month

~\or pama! montn), from Novembsr 1, 2000 until the m=chamz=d process is in

place, during which Qwast fails to provide.accurate daily usage information jor
Eschelon’s usa in billing switched acceass, Qwsst will cradit Esvne‘on $13.00 (or
pr0 rata porion heraoﬂ per Plztiorm line.par month as long 2s Eschalon has
provided the WTN information to Qwast. After the machanized process‘is in
niace, Eschalon and Qwast will use the establishaed escalefion procadures’iz
i ispute arises. Qwsast vill cradit the IXC 2nd othar compznies for daily uszgs

irafiic that Qweast provides to £schalon to bill 1o the IXC (to slimingta doubis
nilling). - '

--n

- inthe =v-=nt'th=L Eschalon dons not purfhase uncar thb agreamsant ofr
any other agrezment, $15,000, 000.00 (fiftzen miliion doliars) in" ,
tzla o'nmumcatxons sarvicss and/or products vithin tha tima frarmi2 sat forth
zbova, Eschalon shall, oy Dec:mb zr 31, 2001, m=k= a2 pro rata refu

nd of the
oayment received from Owsst:
3. £scheaion shall prcvxc= to-Qwest consulting and network-relzizg

szrvices, including but riot limited {0 proczsses and procedures ralating to-
whotesalz servica quslity for focal exchange sarvice ("Services™). These
Servicas will 2dgress numerous itams, including loop cutover and conversion
repair, billing and other itams zgraed uporn by the Psties. The Services may -
include all lines of business and methods of local markst entry used by Eschalon.
tschelon agraes to utilize knowejozabl= and experiencad personne! for the —
Services. Eschelon further agrees to assign, upon raquast, up to two full tims

1=

Qwast organizations to facilitais ncndlmg of provz:xmmg iIssues. The Pariiss’
agrea to meai logether (via islephone, live confarence, or otherwise) as
necassary to facilitate provisioning of the Services. Er=cutzves from both
companiss agree to addrass snd discuss the. prograss of the Services at o
quarterly meetings to begin in 2001 and continue through the end of 2005. In
consideration of Eschelon’s 3 r==ment to provice Services and for siich good
znd valuabie considerziion sat jorth in this agreemeant, Qwast agraes to pav
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Eschelon an amount that is ten percant (10%) of ths agg.eg 12 billed chargasic
all purchases madse by Eschslon from Qwast from Nove r 15, 2000 through
December 31, 2005. Eschelon will invoice Qwest annua!ly Paymentis due

within 30 days of the invoice date. In the- ev=nt that the Confidential Purchass
Agresment betwaan Eschelon and Qwest (25 of the: sam= date as this
Agreemeant) is terminated, this paragraph of this Agrsem=nt also terminaies
simultanecusiy with termination of that Confidential Purchase Agreeman* and
any payments made pursuant to this paragrap“l as of {he daté of {termination will |
be promptly returned to Qwest. In 2ddition, if Escheion. igils to mest its purch
commitments under sactions 2, 2.1, 2.2, 2.2, 2.4 or 2.5 of the Confidential
Purchase Agre ement, Eschalon will promotly rstum Qw=sL any paymsants
mads pursuant to this s=ctnon

C -

28

/.
-.

li the Parties fail to nnahze tn= lmalom—matmn Pian by April 30
2001, as requirad by the Par‘na: Escalation Procedurss Agresmmant, they agres
to immadiately terminats tha Purchase Agreement, thz Confidantial Smmg
Sstilement Agreement, this Amandmant to the Com dantialfTrade Sacret
Stipulation, the Escatation P roceduras Agream=nt gnd'ths Interconneciion
Agreement Amandment, all dated Novamber 15; 2000, and cooperate in good
faith to detarmine and promptly return to each other zll'of the =conomic. bareiiis
2ach received from the othar in conssquance of thosz Agreements. Morzovs:,
all of tha claims, whather in law or in equity, that either Parnly released-or '
dischzrgad in thess Agrzameants ;"zall be r=s§0r=d te iham.

s Tha Pactizs will add'ess in th=|r ouar‘e'y_ nz2etings- =ppropnat= _
price zdjustments for the t Pco*wmumc:txons ss rvxc-.-; 'ana p'rooucts purc"xas
by Eschelon and Qwast in‘the pr c*amg'ouar@r T

5. For valuzble cons;der=tron n:nttonad =::ove the recaipt and

sufficiency of which are hereby ackno»v§=dged Esg.h lon do=s hareby relea
and foraver discharge Qwest and jts assotiates, owners, stockholders,
oredecessors, SUCCESsOrs, agents, curnctors o;.lc=r= p=rtners emoioyees
r=pr=s=nt=tlves employzes of 'rzix=t=s E'nploy es: o, par=nts employ==s
subsidiaries, affiliates, par=nts subsxdxanes msuranc= carriars, bonding
companies and atiorneys, ifrom any and all manner of action or actions, causes
or causes of action, in law, undar statule, or m equity, suits_appaals, petitions,
d=bts lizns, contracts, aore=m=nts promisas, Irabﬁmcs claims, affirmative __

aienses, offsets, demands, damagss, lossss, ‘costs, claxms for rastitution, and
sxpeanssas, of any nature whatsoevar, fixed or contingznt, known or unknown,
past and present assariad or that could have baen asseried or could be asszried
in any way relaling to or arising out of the disoutes/matiars addrasszd in

"Additional Recitals” paragraphs 1 and 2 above, mclucmg all cxsputes re.at=d to
the UNE platform and switched accass.
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The terms and conditions containgd in this Canfideniiai Agizemsni
nzllinurs 1o the benefll of, and be binding upon, the raspeactive succassors,
liates and zssigns of the Parties.: -

-
>
-
=
=

i

8. Eschelon hereby covenants and warranis that it has not azsi
of transizrrad to any person any claim, or portion of any claims which is rs!

ignad
or dischargad by this Confidential Agreem=nt

2529
g The Parlies agres that th=y wm kesp the substancs of the
negotistions and/or concmons of this settianwnt and the terms or subsiance of
this Confidgential Agreement strictly conndeﬁhal Th= Pames fur{har agyaa tna\
thay will not communicate (orally or in wrxtmg) orin. any w=y dn close the
substanca of the negotiations: and/or condxtrons of this sattlem nt'and tn= terms -
or subsizncs of this Agréement to any: p=rson jUdlClal or. ad"nmz_snra{ agency or
body, busineass, ontsty or asso\,satlon or anyone elsefor any reason whatsoever,
without ihz priof express writtan consznt of the othe. Party unless compalied to
do so by law or unless Eschelon pursuss an :mtxal public offering, and then iny
io tha extent that disclosure by Eschelon is n=cessary o comply with ths
‘raquiremnants of the Securities Act of 1933 or the Sscurities Exchange ‘Act
1824. In the svent Eschelon pursues an initial pubhc orormg will (1)
notify Qurzst of any obligation {o disclose some or-ali of this Confidential >
Egresmeant; (2) provide Qwast with an opportunity 10 review and commsnt on
Zschalon's proposad disclosurz of some or all of this Confidential. Agresment;
znd (3) pply for coniidantiz! treatment of the Conudentxal Agraem=nt ltis
gxprassly agraaed thatthis conndamphty provision-is an essentxaflﬂe_!gmant of tms
Confidentizl Agreemant-and nagotiations, 2nd.: gtt==r rels "t'o fhese

. - - q..r-\ . ) '
mztters, shall b2 subject-to Rule 408 of the .\ui=s i ho xed=ral a’xo
stzte leval. - SEEE

10, Inthe eveni either. Pcr‘ty initiztas arbttratxon or huganon raoardznc L
thz tarms of.this agrezment or has 2 l2gal obhgauon. wmch raquxrns msclosure of
tn— terms and condmons of this Confd=n‘ual Acr

and source of such obhgatlo-x so as to enab(= tne otnor Party atits optlon to
ake such action as may be legally p=rmrssml= so 2510 protect the configentiality
' orovxd=d in this Agraement.. ‘
1. xhxs Conﬁd=nt:al Acreem—nt constxtut=s an acre=mem betwsen the
Sarties and czn only ba changad in a wrmnc or writings executsd by both
Parties. Ezch of the Parntizs ioraver waives all nght o assert th 2t this
Confidantial Agreemeant was tha result of 2 mtstake in law or in fact.

12.  This Confidential ng'eemmt shaH b== xnterpr=t=d and conerund in
- accordancs with tha laws of the State of Minnasota, and shall not be xnterpr=*ed
in favor or agai nst any Party to this Ag‘e-—mnnt
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-onitdential Agrzameant

ML
th

- o) . N . , .
. Tha Panizs have sniersd inid this
1 al

with leg

14. Inthe eventthat any provxsxm oi this Confidantial Acreaman ,
should be declared to be unenforceable by any admmstra iva ao—nfy or c&u" of
law, either Party may initiate an arbitration under the provisions of ssction 1
below within 90 days of such daclaration, to determina the i impact of such
declaration on the. remaindsr of this Conndentxai Bmmc Settlam=nt Agrac 20
The arbitrator.shall have the authority to determine the mat=nahty of the pr ovisior
and zny appropriate remedies, including voiding the agrazmant in’ us enti r—:- ty. lr'
neither Party initiates such an arbitration within 80 days;’ the® remamdar of the

_Configential Agreemant shall remain in full force and effact, and snall b:: bmcma

upon the Parties Herato as if ths xnvalndat=d provss:ons w=r= n_ol part of thxs
Confidential Agresmant. ) LR A

h

15. . Any claim, controversy or dxspute b=tween tn= Pam=s in
connzciion with this Confidential ﬁ\gr=ement shall be resolvad by private and
confidzntial arbitration conducted by 2 single arbitrator. enoao=d in the pracwc oi
law under the then current rules of the American Arourauon Association. The
arbitration shall be conducied in. an=apolzs an=sota ‘Tach Party shalknave
the right to seek from a courtof asproonat= jurisdiction equitable or provzsnor:al
ramadias (such as temporary rastraining orders, temporary injunctions, . anc the
like) beiore arbitration procsedings have'bean com'n°'1c=d and an arbitrator nzs
beew selec izd. Once an arbitrator has been selected a—xd ;ha aro:tratlon

oractice’ for lzast N (10) years anc is currentiy Ixc=nse 10 pracic
of Minnesota. The arbitrztor'shallbe s=lect=~d by the Partxes wuhm fteen :
business days after a request for. arontratxon has béen ‘made by one of; the Pa.ucs
hereto. If the Parties arz unable to agree among tn=ms=lv°s th= Pamas snan
ask fora panat of arbxtraiors to ‘be- selcctad -by. Lha Am=ncan nrbxtratxon - S
Association. If the'Parties ars unable to selecta'sole 2 rburator from the panci
supplisd by the American Arbitration Assocxauon wx‘Lhm ten (10) busm=ss d =ys
after such submission, the American Arbltrahon Assomatlon shall s=lect tha sole
arbitrator. The Federal Arbitration Act, ¢ U.S.C- §9 1-16, not stat= law, shall
govarn the arbitratibility of all disputes. The arbitrator shalt only have the L
a2uthority to daterming breach of this Agra ement and award, appropriate |
damages, but the arbitrator shall not have authorxty to award punmv— damagss.
The arbitrator’s decision shall be final and binding and may be entered in any. .
court having jurisdiction thereof. Each Party shall bear its own costs and .
attornays’ fees and shall share equally in the fess and expenses of the. arburator
=xce;:* that the arbitrator shall have the discretion award réasonabls attornsys' -

ses and costs in favor of a Party if, in the opinton of the armtrator ﬁe dispute
aros2 because the othar Panty was not acting in good faith.
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by facsimile.

that they have 2 i2gitimate
billing dispute abo der 29reement and that
the resolutior rea CO| Mise of the Parties’
Positions” Therefor Ues Eont

Olilion Of the'ieslizs Sntained 1
s Party,?induding but not limit=g

7. This Confidentia] Agreement may be eXxecutad in counterparis and,
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IN WITNESS THEREOF, thé Parties have caused this Confidential
Agreement to be éxecuted as of this 15™ day of -Ngvemba

R

Estrigion Telecom. Ing.” -

By

Title: Polcv ~Cec. Title: -~

.Date: Ay /u’ '/'-nc; : .Date:
/7 "

"

”"
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IN WITNESS THEREOF, the Parties have calised this Confidential

AgTeement b8 exseuted 83 of this 15" deg of

Es::h.elon Tel_ecom, lr_uc.‘
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